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alongside civil and political rights. 8 In addition, at least 13 African States had signed the Optional Protocol to the ICESCR by November 2016, though only three of these (Cape Verde, Gabon and Niger) had ratified it. 9 The Covenant, therefore, enjoys widespread support in Africa at least viewed in terms of ratification.
The focus of the article is limited to examining the influence of the ICESCR in Africa because while African States constitute a significant majority of State parties to the ICESCR, there are no studies engaging with the influence of the Covenant in Africa. The article, therefore, seeks to examine the following questions. What has been the influence of the Covenant on the protection of human rights in Africa at both regional and domestic levels? Has the Covenant had any influence on the African regional human rights instruments? What has been the influence of the Covenant, if any, on the constitutional protection of human rights and on national courts' jurisprudence in Africa?
The influence of the Covenant can be said to come about where something from the Covenant flows into and thereby affects the protection of ESC rights in Africa. This may be reflected in citations of the Covenant by courts and tribunals, treaty provisions or national legislation or policy concluded on the basis of the ICESCR, development of new norms based on the Covenant, such as the right to development, and whether the Covenant has affected human rights teaching, practice, and policy in Africa. The Covenant's influence derives mainly from the obligation of State parties under Article 2(1) ICESCR to 'take steps' (legislative and other measures) to the maximum of available resources, with a view to achieving progressively the full realisation of ESC rights. It is widely accepted that the ratification of international human rights treaties is meaningful if the rights guaranteed in relevant treaties have an effect upon domestic (national or municipal) protection of human rights, and effective remedies for violations of the protected rights are available and accessible, at the domestic level. 10 Although mere ratification of international treaties by States with worse human rights records without translating them into domestic law and policy does not necessarily result in improved outcomes in terms of human rights realisation and redress of violations, 11 it might represent 'the initiation, culmination, or reconfiguration of a domestic political struggle' for better human rights practices. dimension of the Covenant's influence ('legal effects', i.e., the effect of the Covenant on the legal protection of human rights), rather than on the 'actual', statistically or empirically verifiable changes brought about by the Covenant. To place the Covenant in the African regional human rights context, the article begins by discussing in Sect. 2 the influence of the ICESCR on the African regional human rights system. It then goes on to examine in Sect. 3 the influence of the ICESCR upon constitutional protection of human rights in Africa drawing on examples from former British colonies in Africa (applying a 'dualist' approach to the ICESCR) and former French and Portuguese colonies in Africa (applying a 'monist' approach to the ICESCR). It considers whether the rights protected in the ICESCR are part of national ('municipal', 'domestic' or 'internal') constitutional law in African States and, if so, where do these rights feature in the hierarchy of the domestic legal order? The focus is primarily on the influence of the ICESCR on the constitutional protection of ESC rights because this is the most effective means of protecting human rights in Africa. Have rights in the ICESCR been invoked before, or 'applied' by national courts in Africa in their judgments? The article ends in Sect. 4 with some concluding observations about the influence of the Covenant in Africa on the occasion of the 50th anniversary and comments on what needs to be done to maximize the influence of the ICESCR in the future.
Influence of the ICESCR on the African Regional Human Rights System
At the outset, it must be noted that the ICESCR influenced the drafting, legal protection and development of ESC rights in the African Charter on Human and Peoples' Rights 13 (African Charter), African Union's primary human rights treaty, adopted on 27 June 1981, 15 years after the adoption of the ICESCR. The African Charter in Articles 15-19 explicitly recognises the following rights, which are protected in the ICESCR: the right of self-determination; the right to work under equitable and satisfactory conditions; the right to enjoy the best attainable state of physical and mental health; the right to education; the protection of the family, and cultural rights. Although the formulation of the rights in the Charter is narrower than in the ICESCR, the Charter protects some individual or collective/group rights not protected in the Covenant. Such rights include the right of all peoples to 'economic, social and cultural development' 14 and 'the right to a general satisfactory environment favourable to their development'. 15 Since the scope of the right to development and the right to a clean (satisfactory) environment are not defined in the African Charter, the African Commission on Human and Peoples' Rights (African Commission) has been influenced by international instruments including the ICESCR in interpreting these rights broadly. 13 African Charter on Human and Peoples' Rights, OAU Doc. CAB/LEG/67/3 rev. 5, 21 ILM 58 (1982) , ratified by 53 member States of the African Union (AU). 14 Ibid., Art. 22. 15 Ibid., Art. 24.
It is important to stress that the African Commission is empowered to 'draw inspiration from international law on human and peoples' rights', 16 particularly from the UN instruments such as the ICESCR, when interpreting the Charter. This provided a legal basis to rely on the ICESCR to develop the jurisprudence of the African Commission on ESC rights. On this basis, the Commission has relied directly or indirectly on the ICESCR to develop the scope and content of ESC rights as well as the corresponding State obligations.
For instance, in its 2016 Resolution on the Right to Education in Africa, the Commission specifically considered Article 13 of the ICESCR and urged African States to 'guarantee the full scope of the right to education', including the 'provision of pre-school, primary, secondary, tertiary, adult education and vocational training'. 17 Using the wording in Article 2 ICESCR, it called on States to adopt all necessary and 'appropriate' measures to the 'maximum of available resources' to promote, provide and facilitate access to education for all in Africa. 18 Moreover, in 2010 the Commission adopted principles and guidelines on ESC rights in Africa 19 largely drawing inspiration from the ICESCR and the UN Committee on Economic Social and Cultural Rights (CESCR or the Committee) General Comments, which have developed the normative content of ESC rights and State obligations since the 1990 s. 20 Accordingly, the Charter has been interpreted as recognising implicitly other ESC rights (protected by the ICESCR but) not explicitly stated in the Charter, for example the right to an adequate standard of living (adequate food, clothing, housing, water and sanitation), the right to social security, the right to rest and leisure, and the right to form and join trade unions.
21 This is despite the fact that these rights were deliberately omitted from explicit protection in the African Charter so as to 'spare young states too many but important 16 Ibid., Art. 60. 17 Resolution on the Right to Education in Africa, ACHPR/Res.346 (LVIII) 2016, 20 April 2016. 18 Ibid. 19 See African Commission, Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the African Charter on Human and Peoples' Rights, adopted at the 47th Ordinary Session of the African Commission held in Banjul, the Gambia, from 12 to 26 May 2010, http://www. achpr.org/files/instruments/economic-social-cultural/achpr_instr_guide_draft_esc_rights_eng.pdf. 20 The General Comments of the CESCR are available at http://tbinternet.ohchr.org/_layouts/ treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=9&DocTypeID=11. 21 obligations'. 22 The African Commission has defined the right to development as 'an inalienable, individual or collective right, to participate in all forms of development, through the full realisation of all fundamental rights, and to enjoy them without unjustifiable restrictions'. 23 It follows that the right to development imposes obligations on States to respect, protect and fulfil 'all fundamental rights' including civil and political rights as well as all ESC rights. Thus the Commission has confirmed that: 'The right to development will be violated when the development in question decreases the well-being of the community'.
24 Such well-being entails all ESC rights protected in the ICESCR such the right to housing including freedom 'to choose where to live', 25 right to water and sanitation, 26 right to adequate food, 27 and the right to economic selfdetermination, i.e. the right of all peoples to 'freely dispose of their wealth and natural resources'. 28 The content of some treaty provisions protecting ESC rights in other later African Union regional human rights treaties protecting specific vulnerable groups, such as children, women, the youth, internally displaced persons, older persons and persons with disabilities were heavily influenced, at least in part, by the ICESCR. 39 See Statute of the African Court of Justice and Human and Peoples Rights, adopted 27 June 2014, Art. 17(2), https://www.au.int/web/sites/default/files/treaties/7804-treaty-0045_-_protocol_on_amendments_ to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_e.pdf. 40 Ibid., Art. 9(3). Furthermore, requests for the advisory opinions from NGOs are limited to 'any African organisation recognised by the AU'. 43 This has been understood to refer to African NGOs 'with observer status before or a Memorandum of Understanding with the African Union [AU]'. 44 However, most human rights NGOs cannot obtain such observer status before the AU because the 'granting, suspension and withdrawal of observer status of an NGO, are the prerogative of the African Union and shall not be subject of adjudication in any Court of Law or tribunal'. 45 Accordingly, NGOs not recognised by the Executive Council of the AU are not entitled to bring requests for advisory opinions before the African Court. This is a missed opportunity to request the Court's advisory opinions on issues relevant to ESC rights.
The African Charter, which entered into force on 21 October 1986, nearly 10 years after entry into force of the ICESCR, placed legally binding obligations on State parties and obliged them to 'recognize the rights, duties and freedoms' enshrined in the Charter and 'undertake to adopt legislative or other measures to give effect to them'. 46 This entails obligations to 'respect', 'protect' and 'fulfil' all rights protected by the African Charter including ESC rights. 47 Thus the Charter's preamble reaffirmed that: civil and political rights cannot be dissociated from economic, social and cultural rights in their conception as well as universality and that the satisfaction of economic, social and cultural rights is a guarantee for the enjoyment of civil and political rights. 51 In addition, the Commission has interpreted the right to life to entail State obligations 'to address more chronic yet pervasive threats to life, for example with respect to preventable maternal mortality, by establishing functioning health systems and eliminating discriminatory laws and practices which impact on individuals' and groups' ability to seek healthcare'. 52 Thus, the Commission has noted that violations of ESC rights may in certain circumstances also entail violations of the right to life. 53 It is crucially important to note that the African Commission has strongly recommended that African States 'harmonize' domestic legislation with 'international human rights obligations'. 54 Have African State parties to the ICESCR harmonised their domestic laws with the ICESCR? The next section examines the influence of the ICESCR on domestic legal regimes in Africa with particular emphasis on the whether the Covenant has influenced the constitutional protection of human rights. Africa relates to the domestic application of the ICESCR. This section begins by examining whether the rights protected in the ICESCR are part of domestic constitutions in Africa followed by an evaluation of domestic approaches to the application of the ICESCR in Africa, in States applying dualist and monist approaches to international treaties in Africa.
Are the Rights Protected in the ICESCR Part of Domestic Constitutions in Africa?
State parties to the ICESCR are obliged to 'take steps' to the maximum of 'available resources', with a view to 'achieving progressively' the full realisation of the rights recognised in the Covenant. 56 This must be done by all 'appropriate means, including particularly the adoption of legislative measures'. 57 While it is recognised that the ICESCR 'does not formally oblige States to incorporate its provisions in domestic law' and thus there is no obligation to adopt or incorporate the Covenant in national constitution or other national laws, direct incorporation is highly desirable since it 'avoids problems that might arise in the translation of treaty obligations into national law, and provides a basis for the direct invocation of the Covenant rights by individuals in national courts'. 57 Ibid. treaty or convention ratified by Kenya shall form part of the law of Kenya under this Constitution'. As Kenya ratified the ICESCR, it is 'part of' domestic Kenyan law. Some State constitutions affirm commitment to human rights enshrined in 'all duly ratified international conventions' including the ICESCR without a detailed explicit Bill of Rights. 59 However, in practice the ICESCR 'has never been invoked in court decisions, even though it takes precedence over domestic law'. 60 Other States have transformed some rights protected in the Covenant into domestic law by supplementing or amending existing national constitutions and ordinary legislation, without invoking the specific terms of the Covenant. Due to weak parliamentary institutions in most of Africa overly dependent on the executive, there is lack of domesticating legislation of international human rights treaties including the ICESCR. Judges do not frequently rely on or reference to the ICESCR in their judgments in national cases, and only in the rarest of occasions do they refer to the jurisprudence (general comments, concluding observations, and views) of the CESCR.
As noted above, while the Committee has made several important recommendations on the implementation of ESC rights in several African States, 61 the influence of these recommendations in Africa generally remains limited since most of them remain unimplemented or unduly delayed. This is partly because of lack of political will to comply with the recommendations of international (quasi) 67 As a result, domestic courts in several States have been unwilling to enforce ESC rights claiming that they involve (nonjusticiable) questions of 'a political nature'. 68 This view has been rejected by the Economic Community of West African States (ECOWAS) Community Court of Justice. In 2009 the Court held that although the right to education was recognised as a non-justiciable 'directive principle' of State policy under section 6(6)(c) of Nigeria's Constitution 1999, the ECOWAS Community obligations undertaken by Nigeria as a result of being a State party to the African Charter (and the ICESCR) mean that the Court was obliged to apply all the rights protected in the African Charter including Article 17 thereof which guarantees the right to education. 69 Thus the Court confirmed that the rights guaranteed by the African Charter are justiciable before the ECOWAS Court.
As a matter of international law, every State party to a treaty without reservations (including every State organ, e.g., judiciary, parliament, executive) is legally obliged to perform its obligations in 'good faith'. 70 Thus, a State party to the ICESCR may not invoke the provisions of its domestic law as 'justification for its failure to perform a treaty'. 71 Rather a State which has contracted valid international obligations, including those arising under the ICESCR, is 'bound to make in its legislation such modifications as may be necessary to ensure the fulfilment of the obligations undertaken'. 72 The ICESCR does not specify the specific means by which it is to be given effect or implemented in the national legal order. 73 As a result, every State enjoys a 'margin of discretion' 74 in adopting 'all appropriate means' to comply with its obligations under the ICESCR. Nevertheless 'legislative measures'
75 (e.g. legislation aimed at preventing violations of ESC rights, such as prohibiting discrimination by non-State actors in the exercise of ESC rights both domestically and, to the extent compatible with international law, extraterritorially; repeal or reform of laws that nullify or impair certain individual's and group's right to realise their ESC rights including sexual and reproductive health, legal prohibition of harmful practices and legal prohibition of harassment at work) 76 are in many instances 'highly desirable' and in some cases may even be 'indispensable'. 77 Such legislative measures should provide for appropriate means of redress to aggrieved individuals or groups, or 'accessible, affordable, timely and effective' remedies and to reparation (in the form of restitution, compensation, rehabilitation, satisfaction, and guarantee of non-repetition) for victims of violations, preferably through courts, to ensure accountability.
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The ICESCR has influenced the legal protection of ESC rights in some African States in several ways. First, it has been applied as a source of interpretation in some court judgments. Second, it has influenced the content of ESC rights in national constitutions. 79 Third, it has specifically been referred to as a source of law in some national constitutions and this has in turn influenced the adoption of some ordinary legislation and policies essential to ESC rights. All African States have constitutions containing provisions regulating the relation between international treaties and national law and/or protecting human rights including the right to life, human dignity, equality and non-discrimination, freedom from torture, inhuman and degrading treatment, and some ESC rights. 80 Although there is no uniform identical approach to treaties in Africa, generally African States apply the 'dualist' or 72 'monist' approach to international treaties, 81 following the practice to domestication of international treaties applied by former colonial powers in Africa mainly Britain, France and Portugal, though many constitutions embody both 'dualist' or 'monist' elements.
Dualist Approach to the ICESCR in Africa and Influence on Human Rights
The influence of the ICESCR in African States applying a 'dualist' approach to international treaties has depended on whether or not a particular State has adopted relevant domestic law (constitutional provisions or ordinary legislation) to give effect to its obligations under the Covenant. Generally dualist theoretical approach to the relationship between international and national law takes the view that international law regulates the relations between States whereas national law regulates the rights and obligations of individuals within a State. 82 In 'dualist' African States, mainly former colonies of the United Kingdom (UK) following the constitutional law of the UK, 83 the principle is generally that while '[t]he Government may negotiate, conclude, construe, observe, breach, repudiate or terminate a treaty', 84 such a treaty is not part of domestic law until it has been incorporated by legislation. 85 The dualist approach takes the view that international courts apply international law while domestic courts are obliged to apply domestic law and not international treaties, or at least that it is for the national court to decide which rule to apply. 86 Thus, international treaties such as the ICESCR, in whole or in part, are not applicable in any national legal system (and thus not ordinarily enforceable by the courts) unless they have been incorporated into national law (through incorporation or reception) by legislation in force to give effect to them.
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The rationale for the dualist theory is to prevent the Executive from being able to 81 For a discussion of the relationship between international treaties and domestic law, see Aust (2013) The Influence of the ICESCR in Africa create law without observing the domestic constitutional requirements necessary for law making (i.e. to prevent law creation by the Executive without an Act of Parliament). 88 In such States applying a 'dualist' approach to the ICESCR, the Covenant is applied by domestic courts as mediated by national legislation, and national legislation will prevail, unless the issue can be resolved by interpretation. This means that in 'dualist' States in Africa the rights protected under the ICESCR and jurisprudence developed by the CESCR are generally regarded as not directly enforceable unless incorporated into domestic law by legislation.
Furthermore, the influence of the Covenant has also depended on judicial attitude to the application of international treaties by domestic courts. Although some constitutions of 'dualist' States, such as Namibia, provide that 'the general rules of public international law and international agreements' are binding and form part of domestic law, 89 domestic courts have shown unwillingness to invoke international human rights treaties including the ICESCR. 90 For example the Supreme Court of Namibia stated in one case that an international treaty ratified by Namibia (in this case the Convention on the Elimination of All Forms of Discrimination against Women 91 ) was 'subject to the Constitution and cannot change the situation' 92 relating to Namibia's legislation, which discriminated on the basis of sex, in relation to the right of male or female persons to assume the surname of the other spouse on marriage. 93 This led the UN Human Rights Committee to find a violation of the right to equal protection of the law without any discrimination under Article 26 of the ICCPR. 94 By December 2016, although most African States applying a 'dualist' approach to international treaties had adopted some policy and legislative measures (constitutional provisions and/or ordinary domestic legislation) protecting some aspects of ESC rights, they had not enacted domestic legislation to explicitly and fully incorporate or give full effect to the ICESCR into national laws so as to ensure the applicability of all Covenant rights in domestic courts. 95 This nondomestication approach also generally applied to other international and regional human rights treaties. As noted above, Nigeria explicitly incorporated the African Charter 96 in Nigeria in 1990 by providing that the African Charter provisions 'have force of law in Nigeria and shall be given full recognition and effect and be applied by all authorities and persons exercising legislative, executive or judicial powers in Nigeria', 97 more than 25 years later, it had not extended the same treatment to the ICESCR. It remains unclear why the Nigerian authorities deemed it 'necessary and expedient' 98 to incorporate the African Charter, thereby making it possible for domestic courts to 'apply' directly the Charter and open to individuals and groups to 'resort to its [Charter's] provisions to obtain redress in our [Nigerian] domestic courts', 99 but this approach was not extended to the ICESCR.
It is well-known that most 'dualist' African States adopted constitutions, as a precondition to independence, with the Bill of Rights drawing heavily from the [European] Convention for the Protection of Human Rights and Fundamental Freedoms, 100 with exclusive protection of civil and political rights and the right to property of nationals of the former colonial power. 101 Thus, historically some domestic courts in 'dualist' African States have referred to international treaties protecting civil and political rights, such as the ICCPR rather than to the ICESCR, when applying and interpreting relevant domestic law. 102 Given increased attention to the need to address widespread poverty, inequitable distribution of resources and systematic or widespread violations of ESC rights (e.g. education, health, adequate food, housing, water and sanitation) in many African States, several States adopted new constitutions and other domestic legislation since 1990s protecting at least some ESC rights particularly of vulnerable and marginalised groups 103 influenced in part by (though without explicitly making reference to) the ICESCR.
To date, in many African States, there have been no cases in which the ICESCR has been applied before domestic courts. For this reason, there has been no ESC rights jurisprudence to discuss in this article. However, domestic courts in Africa have handed down significant judgments protecting some aspects of ESC rights. These include cases involving reproductive and sexual rights 104 ; the protection of pregnant 96 Above n. 13.
school girls and women in higher education against discrimination in education 105 ; protection of individuals from sterilization on account of their Human Immunodeficiency Virus (HIV) positive status (by way of a surgical procedure or operation known as bilateral tubal ligation) without informed consent 106 ; and the right to maternal, child and reproductive health by awarding damages due to the failure to provide pregnant women with 'the timely, immediate and emergency obstetric care'. 107 Despite these developments, most domestic courts in Africa do not always take into account the ICESCR when interpreting and applying domestic law. For example, the Constitution of the Kingdom of Swaziland 2005 in section 29(6) of the Constitution protects the right to free primary education by providing that:
Every Swazi child shall within three years of the commencement of this Constitution have the right to free education in public schools at least up to the end of primary school, beginning with the first grade.
The Supreme Court of Swaziland, contrary to the ICESCR, 108 held that the right to education including primary education could only be progressively realised subject to the availability of resources. 109 Thus schools continued to levy compulsory parental contribution (indirect costs) for primary education, such as payment for school uniforms, which restrict access to primary education for children from families with high levels of poverty, particularly for girls.
However, some domestic courts in Africa have relied on provisions of the ICESCR and other regional and international human rights instruments 110 to interpret and apply relevant domestic law even before ratification of the ICESCR.
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For example, the Covenant has specifically been referred to as a source of interpretation in court judgments in Kenya 'for the purpose of removing ambiguity or uncertainty from national constitutions, legislation or common law'. 112 This general approach involving the use of international treaties to interpret ambiguous domestic law has also been used by other domestic courts in Africa. Thus, in August 2015 the Supreme Court of Uganda relied on the Convention on the Elimination of All Forms of Discrimination against Women 113 to interpret Article 33(6) of Uganda's Constitution 1995 which prohibit 'laws, cultures, customs or traditions which are against the dignity, welfare or interest of women or which undermine their status'. 114 It is particularly instructive to note that domestic courts in South Africa and Kenya have adjudicated significant cases on ESC rights. As such, they provide good African examples on the influence of the ICESCR in Africa. Although South Africa ratified the ICESCR on 12 January 2015, it signed the Covenant on 3 October 1994. As a signatory for nearly 21 years (before ratification), its obligation to 'refrain from acts which would defeat the object and purpose of a treaty' 115 influenced the protection of human rights in the South African Constitution 1996, which entrenches both civil and political rights and ESC rights (e.g. right of 'everyone' to have access to adequate housing 116 ; access to health care services, sufficient food and water and social security 117 ; and right to education 118 ) as 'inter-related and mutually supporting'. 119 The Constitution contains two important international lawfriendly interpretive provisions. First, it provides that, in interpreting the bill of rights, courts or tribunals 'must consider international law'. 120 While this provision indicates possibilities open to South African courts to use international law (treaties and jurisprudence of relevant international tribunals/bodies), the obligation, not a choice, is to simply 'consider' and not to apply international law. Second, the Constitution provides that 'when interpreting any legislation, every court must prefer any reasonable interpretation of the legislation that is consistent with international law over any alternative interpretation that is inconsistent with international law'. 121 This applies to interpretation of 'any legislation' even in the absence of any ambiguity. On the basis of the relevant constitutional provisions, the South African Constitutional Court has developed useful jurisprudence on the justiciability of ESC rights (based on the model of reasonableness review) with particular reference to the rights of access to health care, adequate housing, water, electricity, basic sanitation and education. 122 It is evident from the Court's jurisprudence that the Constitution has been interpreted as imposing 'at very least a negative obligation […] upon the State and all other entities and persons to desist from preventing or impairing the right of access' to ESC rights such as access to adequate housing 123 or right to a basic education 124 ; and positive State obligations to protect and fulfil ESC rights. The constitutional positive obligations imposed upon government with respect to ESC rights will be enforced by courts in at least the following ways: First, if the government fails to take steps to ensure that ESC rights are progressively realised, 'the courts will require government to take steps'.
125 Second, if steps or measures taken by the government are unreasonable (e.g. by failing to provide for those most desperately in need), the courts will 'require that they be reviewed so as to meet the constitutional standard of reasonableness'. 126 Third, if government adopts a policy with unreasonable limitations or exclusions, the court may order that those unreasonable limitations or exclusions 'are removed'.
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While the Court's jurisprudence shows how the State and specific aspects of public policy can be held accountable for failure to respect, protect and fulfil ESC rights via a constitutional culture of justification and accountability through litigation, it has signalled that the Court does not intend to adopt and apply the notion developed by the CESCR that ESC rights contained a minimum core (or 121 Ibid., sect. 233. 'minimum essential levels') which the State is obliged to ensure.
128 The Committee's minimum core approach, recently reaffirmed in two General Comments adopted in March 2016, 129 has thus not been applied by the South African Constitutional Court. Instead the Court has preferred a high level of deference to the legislature and executive. In Grootboom and Treatment Action Campaign, the South African Constitutional Court explicitly rejected the argument based on the CESCR General Comments 3 and 14 that ESC rights protected under sections 26-27 of the South African Constitution 1996 (right to have 'access' to adequate housing; healthcare; sufficient food and water; and social security) imposed a minimum core obligation on the State. The Court held that sections 26 and 27 did not entitle anyone to the direct provision of minimum essential levels of the relevant goods and services from the State. 130 According to the Court:
It is impossible to give everyone access even to a 'core' service immediately. All that is possible, and all that can be expected of the state, is that it act[s] reasonably to provide access to the socio-economic rights identified in sections 26 and 27 on a progressive basis.
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Thus in Mazibuko case, the applicants alleged, inter alia, that a Free Basic Water policy to supply 6 kilolitres of free water per month to every account holder (regardless of household size) in the City of Johannesburg violated the right to have access to 'sufficient water' under sections 27 of the South African Constitution 1996. 132 The Constitutional Court had to consider whether the City of Johannesburg's Free Basic Water policy was 'reasonable' in terms of section 27(1)(b) of the Constitution, which guarantees everyone's right of access to sufficient water. The applicants contended, inter alia, that the Court should determine a quantified amount of water as 'sufficient water' within the meaning of section 27 of the Constitution and that this amount is 50 litres per person per day. 133 The Court (contrary to judgments in the High 128 CESCR, General Comment 3, above n. 56, para. 10: '…Committee is of the view that a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights is incumbent upon every State party. Thus, for example, a State party in which any significant number of individuals is deprived of essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the most basic forms of education is, prima facie, failing to discharge its obligations under the Covenant…'. 129 CESCR, General Comment 22, above n. 76, para. 49; and CESCR, General Comment 23, above n. 97, para. 65. 130 Grootboom, above n. 122, paras. 23-33; Treatment Action Campaign, above n. 122, paras. 26-39.
131 Treatment Action Campaign, above n. 122, para. 35.
132 Sect. 27 provides: '(1) Everyone has the right to have access to -(a) health care services, including reproductive health care; (b) sufficient food and water; and (c) social security, including, if they are unable to support themselves and their dependents, appropriate social assistance.
(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights. 136 According to the Court the right to 'sufficient water' does not require the State upon demand to provide every person with sufficient water without more but rather 'it requires the state to take reasonable legislative and other measures progressively to realise the achievement of the right of access to sufficient water, within available resources'. 137 Without giving contextual meaning to the constitutional standard of 'reasonableness' and the minimum core content of the right to 'sufficient water', the Court found the City's Free Basic Water policy to fall 'within the bounds of reasonableness'. According to the Court: ordinarily it is institutionally inappropriate for a court to determine precisely what the achievement of any particular social and economic right entails and what steps government should take to ensure the progressive realisation of the right. This is a matter, in the first place, for the legislature and executive, the institutions of government best placed to investigate social conditions in the light of available budgets and to determine what targets are achievable in relation to social and economic rights. Indeed, it is desirable as a matter of democratic accountability that they should do so for it is their programmes and promises that are subjected to democratic popular choice. 138 Therefore, the 'reasonableness' review for assessing State compliance with ESC rights obligations has been applied to allow the government a wide margin of discretion to, inter alia, determine 'what the achievement of any particular social and economic right entails'. Consequently, the normative content core content of the right to 'sufficient water' remained ambiguous. This means that there is no clear guidance regarding State obligations and entitlements for individuals and groups.
The influence of the ICESCR in South African can also be discerned from the constitutional protection of the right to education and how this right has been enforced by courts. In 2011 (before ratification of the ICESCR by South Africa on 18 January 2015, which entered into force for South Africa on 12 April 2015) in the case of Juma Musjid 139 the Constitutional Court of South Africa relied on Articles 13 and 14 of the ICESCR to interpret and apply section 29(1)(a) of the Constitution of South Africa protecting the right to education as follows:
Everyone has the right -(a) to a basic education, including adult basic education; and (b) to further education, which the state, through reasonable measures, must make progressively available and accessible. 140 The Court held that unlike some of the other 'socio-economic rights' under the South African Constitution, 141 the right to a basic education under Article 29(1)(a) is 'immediately realisable' since there is no internal limitation requiring that the right be 'progressively realised' within 'available resources' subject to 'reasonable legislative measures'. 142 The Court distinguished the right to a 'basic education' from the right to 'further education' provided for in section 29(1)(b), which oblige the State through reasonable measures, to make further education 'progressively available and accessible'. 143 The Court further relied on CESCR General Comment 13 to stress the importance of the right to education 144 and concluded that:
Indeed, basic education is an important socio-economic right directed, among other things, at promoting and developing a child's personality, talents and mental and physical abilities to his or her fullest potential.
[145] Basic education also provides a foundation for a child's lifetime learning and work opportunities. To this end, access to school-an important component of the right to a basic education guaranteed to everyone by section 29(1)(a) of the Constitution-is a necessary condition for the achievement of this right.
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The South African example of constitutional protection of justiciable ESC rights and judicial enforcement of these rights has been followed in other African States in particular in Kenya. 147 It also demonstrated that judicial or quasi-judicial bodies can consider and determine claims submitted by or on behalf of individuals or groups of individuals, claiming to be victims of a violation of any of the ESC right protected in the ICESCR. This partly influenced the adoption of the Optional Protocol to the ICESCR which provides for the competence of the Committee on Economic, Social and Cultural Rights to receive and consider communications by or on behalf of individuals or groups of individuals. This would in turn contribute to the development of international jurisprudence on ESC rights. 140 Constitution of the Republic of South Africa (1996), sect. 29(1). 141 Ibid., Arts. 26(1) and 27. The right to have access to adequate housing under sect. 26(1) of the Constitution and the right to have access to health care services, sufficient food and water, and social security under sect. 27 of the Constitution. These rights are subject to an internal limitation that the State must take reasonable legislative measures, within its available resources, to achieve the progressive realisation of the right. Influenced by the ICESCR, the Constitution of Kenya 2010 protected what used to be considered solely as 'needs' and 'services' as fully justiciable entitlements at par with civil and political rights. 148 The Constitution guarantees every person a right to the highest attainable standard of health, accessible and adequate housing, reasonable standards of sanitation, freedom from hunger, adequate food of acceptable quality, clean and safe water in adequate quantities, social security and education. 149 The State is obliged to 'observe, respect, protect, promote and fulfil' all rights in the Bill of Rights and to 'take legislative, policy and other measures, including the setting of standards, to achieve the progressive realisation of the rights guaranteed under Article 43', 150 subject to available resources. 151 This provides a strong legal basis for courts to consider whether the measures or policies taken by the State or any State organ, if any, with respect to ESC rights (e.g. access to healthcare, housing, food, water and sanitation) meet the constitutional standards. 152 In several cases the High Court has applied the standard of whether or not policies or measures in issue are 'reasonable in the circumstances'. 153 Since the adoption of Kenya's 2010 Constitution, domestic courts in Kenya have increasingly relied directly on the ICESCR and General Comments of the CESCR to interpret ESC rights protected in Kenya's Constitution. 154 For example, the Court has relied directly on Article 12 ICESCR and the CESCR General Comment 14 (on the right to health) and General Comment 17 (on the right of Everyone to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he or she is the author) to interpret the scope of the right to health in Kenya. 155 
Monist Approach to the ICESCR in Africa and Influence on Human Rights
Monism emphasises that national and international law form one single legal order, or at least a number of interlocking orders which should be presumed to be coherent and consistent. 156 Accordingly in States applying monism to international treaties, a treaty such as the ICESCR may, without legislation, become part of domestic law and can be applied directly within the national legal order once it has been concluded in accordance with the constitution and has entered into force for the State. 157 Nevertheless, in practice, legal institutions of a 'monist' State, such as its legislature and judiciary, should ensure that national law conforms to international law and that international law can be relied on in national courts. In cases of conflict, national courts should give effect to international law. In 'monist' African States (following the civil law tradition based on the Constitution of France 1958) 158 international treaties in force for the State can be applied directly within the national legal order, without legislation. Some constitutions of a number of 'Francophone' 159 and 'Lusophone' 160 African States expressly provide (in the Preamble or other parts of the Constitution) that duly signed and ratified treaties in accordance with constitutional processes are part of or take precedence over national legislation, or that human rights protected in the Constitution shall be interpreted in harmony with the relevant international instruments. 161 Treaties in such States are, in theory, superior to (supersede) ordinary legislation but subject to the Constitution. 162 However, in practice 'monist' States in Africa require international treaties to be officially published before becoming part of domestic law. 163 Courts may also need to determine the extent to which rights protected by the ICESCR are 'justiciable' or 'self-executing', that is may be directly applied by courts without further specification or definition by the legislature. Thus, enforcement of the ICESCR in 'monist' African States may require a State to 'take prior legislative measures' to make provisions of the ICESCR applicable in domestic law. 164 It must be acknowledged that generally most courts in 'monist' African States have not given full effect to the provisions of the ICESCR in the domestic legal order, especially by providing for judicial and other remedies for violations of ESC rights. 165 As a result, the influence of the ICESCR on domestic legislation, policies and national courts jurisprudence in most 'monist' African States has been very limited partly because historically judicial training has not paid adequate attention to international human rights including the justiciability of ESC rights. 166 In this context, the ICESCR has not been used as a source of directly enforceable rights or a source of inspiration in the interpretation of relevant domestic law in court judgments as judges tend to rely on domestic legislation (which is inadequate to implement the rights guaranteed under the ICESCR) with which they are more familiar. 167 Therefore, it is imperative to ensure that national human rights institutions do not concentrate solely on civil and political rights, but accord equal weight and attention to ESC rights.
For example, the Constitution of Rwanda 2003 protects several ESC rights including rights to free choice of employment, equal pay for equal work, form trade unions, strike, education and health. 168 It further provides that international treaties and agreements have precedence over domestic laws 169 However, the influence of the ICESCR in Rwanda has been limited by the absence of cases of invocation before, or direct or indirect application of the Covenant by, domestic courts or tribunals. 171 This is also true in other in African States giving primacy to international treaties, or making ratified international treaties part of domestic law, 172 or providing that the Bill of Rights 'shall be interpreted in such a way as not to be inconsistent with any international obligations' 173 including human rights obligations under the ICESCR. 175 The Committee recommended that Algeria 'take effective measures to increase awareness of Covenant rights among the judiciary and the public at large, and to ensure that judicial training take full account of the justiciability of Covenant rights'. 176 To date jurisprudence invoking the ICESCR is still non-existent.
The observation above (failure to the invoke the ICESCR before or apply it by national courts) and the recommendation above (direct applicability of the ICESCR by promoting it, inter alia, among judges and the general population at large) appear in several other CESCR concluding observations on African State reports, 177 as most recently exemplified by the following observations with respect to Burundi: 5. The Committee finds it regrettable that, despite the constitutional standing of the Covenant, its provisions have never been invoked before or applied by national courts. 6. The Committee recommends that the State party ensure the direct applicability of the Covenant by promoting among judges, attorneys, public officials and other officials responsible for application of the Covenant, as well as among rights holders, an awareness of the content of the Covenant and of the possibility of invoking it in the justice system… 178 It follows from the foregoing that constitutional provisions providing for the direct applicability of the ICESCR do not necessarily give rise to the application of the Covenant by national courts and tribunals. States should take measure (such as specialised training for judges, magistrates and parliamentarians) to promote the domestic implementation of the Covenant by national authorities. In addition, NGOs should pursue cases involving systematic violations of ESC rights in the public interest in order to protect the underprivileged and marginalised populations in society. This will help national courts to apply the ICESCR in interpreting domestic law in order to develop the content of ESC rights and to define the nature of obligations of both States and non-State actors. 179 
Conclusion
The ICESCR has significantly influenced the regional and, to some extent, domestic legal protection of ESC rights in Africa. As noted above, the Covenant influenced the explicit protection of ESC rights in the African Charter and in several constitutions in Africa. While there is no consistent practice among African States, there is an increasing trend towards more constitutional protection of many ESC rights in Africa either as justiciable human rights or at least as 'directive principles' of State policy. Nevertheless, ESC rights have still not attained the same level of protection extended to civil and political rights in the constitutions of many African In order to enhance the influence of the ICESCR in Africa, these factors must be addressed by implementing a wider range of comprehensive, necessary, appropriate and effective legal, economic and educational measures, plans of action and policies by States, including: (i) enacting and implementing domestic legislation to give effect to the ICESCR; (ii) providing extensive training and conducting awarenessraising campaigns on the ICESCR and the justiciability of ESC rights to politicians, law makers, national and local civil servants, law enforcement officers, and students at all levels of educations; (iii) training members of all professions and sectors that have a direct role in the promotion and protection of human rights, including judges, lawyers, prosecutors, civil servants, teachers, immigration officers, the military, the police and other law enforcement officers on the domestic application of international human rights treaties including specific training programmes on the ICESCR; (iv) adopting and effectively implementing poverty reduction strategies, in cooperation with relevant (non-governmental/civil society, regional and international) organisations and institutions, which should fully integrate the ESC rights; (v) ensuring accountability and transparency in the management of public funds and in the conduct of public authorities and allocation of available resources to relevant sectors, especially those addressed to the most disadvantaged and marginalised social groups and individuals, in law and in practice; (vi) signing and ratifying, without delay the Optional Protocol to the ICESCR, which offers a complementary and accessible forum of accountability for neglected ESC rights 187 ; (vii) increased use of strategic litigation as a means of achieving political recognition (irrespective of the outcome or implementation of the cases) to support the empowerment of marginalised individuals and groups such as indigenous peoples 188 ; and (viii) timely submission of periodic reports to the Committee on Economic, Social and Cultural Rights including a compilation of case summaries and decisions adopted by domestic courts and tribunals on the justiciability of ESC rights. 188 See, e.g., Gilbert (2017), p. 657.
